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DISTRICT OF COLUMBIA 


No. 9652 

Kenneth A. Washington, appellant 

v. 

Donald Clemmer, Director of the Department of Cor¬ 
rections for the District of Columbia and Board of 
Indeterminate Sentence and Parole for the District of 
Columbia, appellees 


BRIEF FOR APPELLEES AND JOINT APPENDIX 


counterstatement of the case 

As of June 1937, the appellant was serving an aggregate 
sentence of from four to eight years, said sentence commencing 
to run May 13, 1937 (R. 4). (The aggregate sentence was on 
seventeen indictments for housebreaking and larceny. 1 ) He was 
committed to Lorton Reformatory, Virginia. 

On August 9, 1941, appellant was paroled by the (then) 
Board of Indeterminate Sentence and Parole for the District 
of Columbia (R. 1). 

On September 14, 1942, a parole violation warrant was 
issued for the appellant (Appellant's Br. 2). Appellant was 
not retaken on this warrant, but it was, at the direction of 
the Parole Board, held as a detainer. 

As of March 1943, the appellant was sentenced (after con¬ 
viction of new crimes committed in the District of Columbia 
while on parole) to serve an aggregate sentence of from one to 

1 For the detailed derivation of the sentence, see the chronology at the 
end of statement of facts. 


( 1 ) 
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four years and to pay a ten-dollar fine. Said aggregate sentence 
(on four indictments for robbery, forgery, and uttering) com¬ 
menced to run February 3,1943 1 (R. 4). Appellant was again 
committed to Lorton. 

On March 11,1946, the appellant was conditionally released 
from Lorton. That same day he was retaken under the parole 
violation warrant (R. 1). On March 18, 1946, the appellant’s 
parole, granted in 1941, was revoked and appellant began serv¬ 
ice of the unexpired portion of the 1937 sentence (Appellant’s 
Br.3). 

On July 31, 1947, appellant’s petition for a writ of habeas 
corpus was allowed to be filed without prepayment of costs 
and was denied (Curran, J.) (R. 4). 

The terms of the petition state that detention of the appel¬ 
lant is presently illegal for the sole reason that in March 1946, 
when appellant began service of the unexpired portion of the 
1937 sentence, he had but 228 days left so to serve, and “that 
he was entitled to release on October 9, 1946” (R. 1). 

To arrive at 228 days, appellant, in his petition, deducts 
from the maximum sentence imposed in 1937 (eight years) the 
following: 

(1) the time actually served in prison prior to granting of 
parole in 1941; 

(2) time spent on parole up until arrest for new crimes 
committed while on parole (which includes the time when a 
parole warrant was issued); 

(3) time spent in the D. C. Jail pending trial, conviction,, 
and sentence and commitment to serve the second (1943) 
sentence; 

(4) industrial good-conduct deduction accrued while serving 
in prison before granting of parole in 1941; 

(5) a claimed statutory good-conduct deduction computed 
on: (a) time served in prison prior to parole in 1941; (b) 
elapsed time between release on parole and commencement of 
service of second (1943) sentence. 

Appellant’s petition questioned not the existence, but the 
duration of the unexpired portion of his first sentence as of the 

iFor the detailed derivation of the sentence, see the chronology at the 
end of statement of facts. 
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time his parole was revoked. This claim is abandoned on appeal 
in favor of the new contention that no unexpired portion existed 
in March 1946, appellant conceding “that the petition filed in 
the District Court did not present a prima fade case.” (Br. 6.) 

Assuming that appellant finally earns a deduction for good 
conduct, he will be entitled to his conditional release on Jan¬ 
uary 27,1949. (See chronology, infra.) 

CHRONOLOGY 

Action taken 

.. Appellant sentenced, In District of Columbia, to 
serve 2 to 3 years (net) on 2 indictments for 
housebreaking and larceny (R. 4). 

. Appellant sentenced to serve 2 to 5 years, to be¬ 
gin at end of May 13 sentence (on 15 indict¬ 
ments for housebreaking and larceny).* 

.. Appellant paroled (R. 1). 

.. Parole violation warrant issued (Appellant’s 
Br. 2). 

.. Appellant sentenced from 1 to 4 years, in Dis¬ 
trict of Columbia, for robbery (R. 4). 

. Appellant sentenced from 3 months to 1 year and 
$10 fine (net)-(on 3 indictments for forgery 
and uttering) to run, in effect, concurrently 
with February 3 sentence (R. 4). 

. Appellant conditionally released (R. 1). 

„ Service of parole violation warrant on appellant 
(R- 1). 

. 1941 parole revoked (Appellant’s Br. 3). 

. Date when appellant will be entitled to condi¬ 
tional release provided he earns statutory 
good conduct deduction. 

STATUTES INVOLVED 

Act of July 15,1932, as amended, 47 Stat. 696, 24 D. C. Code 
§ 201 et seq. (1940): 

*For the purpose of simplicity in discussion, this sentence, and that of 
June 4, are considered as an aggregate sentence of from four to eight years 
(Appellant’s Br. 2). 

* Page four of the Record shows May 25, 1937, the date the 15 Indict¬ 
ments were filed. 

4 This information was furnished by the Department of Corrections of the 
District of Columbia. The Department calculated and subtracted the statu¬ 
tory good conduct deduction which appellant may earn (under 18 U. S. CL 
§ 710, (1940), and Section 5 of the Act of July 17, 1947, in fra), which 
amounts to 315 days. Appellant has not as yet earned any industrial time 
deduction. 


Date 

May 13, 1937*_ 

June 4, 1947_ 

August 9, 1941- 

September 14,1942_ 

February 3,1943_ 

March 19, 1943_ 


March 11, 1946_ 

Do_ 

March 18, 1946_ 

January 27, 1949 4 _ 
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Section 204. s Parole authorized — Conditions — Cus¬ 
tody — Reports. 

Whenever, within the limitations of section 24-203, 
it shall appear to the Board of Indeterminate Sentence 
and Parole, from the reports of the prisoner’s work and 
conduct which may be received in accordance with the 
rules and regulations prescribed, and from the study and 
examination made by the board itself, that any prisoner 
serving an indeterminate sentence is fitted by his train¬ 
ing for release, that there is a reasonable probability 
that such a prisoner will live and remain at liberty with¬ 
out violating the law, and in the opinion of the board 
such release is not incompatible with the welfare of so¬ 
ciety, said Board of Indeterminate Sentence and Parole 
may, in its discretion, authorize the release of such pri¬ 
soner on parole, and he shall be allowed to go on parole, 
outside of said prison, and in the discretion of the board 
to return to his home, or to such other place as the board 
may indicate, upon such terms and conditions, including 
personal reports from said paroled prisoner, as said Board 
of Indeterminate Sentence and Parole shall prescribe, 
and to remain, while on parole, in the legal custody and 
under the control of the Attorney General of the United 
States or his authorized representative until the expira¬ 
tion of the maximum of the term or terms specified in 
his sentence, without regard to good-time allowance, 
and the said board shall in every parole fix the limits of 
the residence of such person paroled: Provided, how¬ 
ever, That the conditions prescribed and the residential 
limits may be thereafter changed or modified as the 
board in its judgment may determine. 

Section 205.® Violation of parole — Warrant — Arrest — Re¬ 
turn to confinement. 

I 

* Section 204 was amended, subsequent to the revocation of appellant’s 
parole, by Section 3 of the Act of July 17, 1947, Pub. L. No. 198, 80th Cong., 
1st Sess. (“An Act to reorganize the system of parole of prisoners convicted 
in the District of Columbia”). The amendment of this particular section 
is not germane to any issue involved in this appeal. 

* This Section was not amended by the Act of July 17,1947, supra. 
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If said Board of Indeterminate Sentence and Parole, or any 
member thereof, shall have reliable information that a pris¬ 
oner has violated his parole, said board, or any member thereof, 
at any time within the term or terms of the prisoner’s sentence, 
may issue a warrant to any officer hereinafter authorized to 
execute the same for the retaking of such prisoner. Any officer 
of the District of Columbia penal institutions, any officer of 
the Metropolitan Police Department of the District of Co¬ 
lumbia, or any federal officer authorized to serve criminal proc¬ 
ess within the United States to whom such warrant shall be 
delivered is authorized and required to execute such warrant 
by taking such prisoner and returning or removing him to the 
penal institution of the District of Columbia from which he 
was paroled or to such penal or correctional institution as may 
be designated by the Attorney General of the United States. 

Section 206. 7 Revocation of parole after retaking — Hear¬ 
ing—New parole. 

At the next meeting of the Board of Indeterminate Sentence 
and Parole held after the issuing of a warrant for the retaking 
of any paroled prisoner, said board shall be notified thereof, 
and if such prisoner shall have been returned to the institution, 
he shall be given an opportunity to appear before said Board 
of Indeterminate Sentence and Parole, and the said board may 
then, or at any time in its discretion, revoke the order and 
terminate such parole or modify the terms and conditions 
thereof, and if such order of parole be revoked and the parole 
so terminated the said prisoner shall serve the remainder of the 
sentence originally imposed, the unexpired term of imprison¬ 
ment of any such prisoner to begin to run from the date he 
is returned to the institution, and time the prisoner was out 
on parole shall not be taken into account to diminish the time 
for which he was sentenced: Provided, That the parole board, 

7 This Section was amended by Section 5 of the Act of July 17,1947, supra, 
providing new rights to retaken parole violators, e. g. representation by 
counsel at revocation hearings; allowance of good conduct deduction on 
balance of original sentence after revocation. The first sentence of the 
section now reads: “When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an opportunity to appear 
before the Board, a member thereof, or an examiner designated by the 
Board.” 
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at its discretion, may afterwards grant a new parole to said 
prisoner, in the event said board should deem it advisable. 

In the event said prisoner is removed to a penal or cor¬ 
rection institution designated by the Attorney General, the 
Board of Parole, created by sections 723a to 723c, Title 18, 
U. S. Code, shall have and exercise the same power and au¬ 
thority over such prisoner as the Board of Indeterminate Sen¬ 
tence and Parole would have, had such prisoner been returned 
to a penal institution of the District of Columbia, including the 
power to revoke his parole. 

QUESTION PRESENTED 

May a prisoner sentenced in the District of Columbia to a 
Federal penal institution and committed to Lorton Reforma¬ 
tory for an offense committed while he was on parole from 
Lorton be required by the D. C. Parole Board to serve the 
unexpired portion of his first sentence after the expiration of 
his second sentence? 

SUMMARY OF ARGUMENT 

Appellee was paroled from Lorton Reformatory. He was 
sentenced for a second crime, perpetrated while on parole in 
the District of Columbia, and committed thereunder at Lorton. 
After conditional release on the second sentence his parole 
under the first was revoked. 

Appellant’s petition for a writ of habeas corpus questioned 
not the existence, but the duration of the unexpired portion 
of his first sentence at the time of revocation of parole. This 
claim is abandoned on appeal. 

The appellant now urges that (1) either the unexpired por¬ 
tion was served concurrently with the second sentence; or (2) 
service of the unexpired portion was at all times uninterrupted. 

That there is no merit in these contentions is well settled by 
the Kidwell and Jones cases. These cases hold that an ap¬ 
pellant, so circumstanced, may be required to serve the un¬ 
expired portion of his first sentence after the expiration of his 
second sentence. 
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Appellant concedes that the Jones case was decided under 
identical statutes and presented substantially identical facts. 
However, he advances a “factual” distinction between the Jones 
and Kidwell cases which he claims was not urged in this Court 
in the former case. This “basic and fundamental difference” 
upon which “appellant bottoms his case” is that appellant “was 
returned to the same institution from which he was paroled 
and supervised by the same Parole Board.” 

The suggested distinction has no basis in any substantial 
difference of law or fact. In the Kidwell case the prisoner was 
under the supervision of a “single” Federal Parole Board under 
his first and second sentences. Also, Kidwell was committed 
for his second crime to one unit of a single Federal prison sys¬ 
tem, and was in both instances in the custody of the Attorney 
General. The rule of the Kidwell case is that the source of 
the second commitment is the determinative fact. If it is by 
virtue of a second sentence, service of the unexpired portion of 
the first is suspended. 

Appellant also urges that the “policy” upon which the Kid¬ 
well case was decided is not applicable here. His main con¬ 
tention in this connection is that in the District of Columbia, as 
a “practical” matter, a “prisoner is punished in that he is re¬ 
fused a chance for parole under the second sentence.” There¬ 
fore, the disciplinary power of the Parole Board would not be 
“practically nullified” (as the Supreme Court said it would be 
if the statute were held to require concurrent service of first- 
and second sentences). 

This record does not involve the question whether appellant 
is a member of a class of prisoners as to which the Parole Board 
refuses to exercise discretion. The expression of “policy” 
quoted was found by the Supreme Court to underlie specific 
legislation. It was used by the Court to ascertain legislative in¬ 
tent in the course of construing parole statutes. On this record, 
it is not to be independently weighed and contrasted with what 
is claimed to be the policy of a board created by such legislation. 
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• / ARGUMENT 

I 

Service of first and second sentences was not concurrent, nor 
was service of first uninterrupted 

The appellant makes two main contentions: (1) “The revoca¬ 
tion order of the Parole Board entered March 18, 1946, caused 
the remainder of the time due on the first sentence to begin to 
run on the date he was returned to the prison, for the service 
of the warrant was an unnecessary act to gain custody of him 
* * *” (Appellant’s Br. 11 et seq.). (2) “The second propo¬ 
sition is that his time on the first sentence continued to run at 
all times since parole was not revoked prior to May 13, 1945, 
eight years from the date of commitment under the first sen¬ 
tence.” Id. at 19n. 

The appellant explains that the basis of both contentions is 
the same: “that it was not necessary for the prisoner to be re¬ 
turned to prison pursuant to a warrant for him to be entitled 
tp a hearing.” Id. at 19. 

Appellant’s first contention is answered by Zerbst v. Kidwell, 
304 TJ. S. 359 (1938) and Jones v. Clemmer, — U. S. App. D. C. 
—, 163 F. 2d ‘852 (1947). In the Jones case, the Court stated 
that an identical contention 8 “is answered by” the Kidwell 
case.’ “Construing language of the Federal Parole Act sub¬ 
stantially the same as that on which appellant relies, the Court 
said: ‘Obviously, this provision does not require that a parole 
violator’s original, unexpired sentence shall begin to run from 
the date he is imprisoned for a new and separate offense. It 
can only refer to reimprisonment on the original sentence under 
order of the Parole Board.’ ” Id. at 853. 

That there is no merit to appellant’s second contention is 
also a well-settled proposition. The Supreme Court and this 
Court in the above-cited cases have recognized that a parole 
board has discretion to lodge a parole warrant as a detainer 

'The Court characterized as one of Jones’ “principal contentions” that 
“since the statute, D. C. Code (1940) § 24-206, provided that the unexpired 
term of a parole violation shall ‘begin to run from the date he is returned 
to the institution’ his original sentences ran concurrently with his later 
sentences and therefore have been fully served.” Id. at 853. 
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against a parolee who is committed under a second sentence. 
In the Kidwell case, the decision of the Circuit Court of Ap¬ 
peals was reversed. There was a dissenting Circuit Court 
opinion, which stated: “To prevent any contention that he is 
now serving the old sentence, the Board directed that arrest 
under the parole warrant to be postponed. I think this was 
within the Board’s discretion also.” Zerbst v. Kidwell, 92 F. 
2d 756, 760 (C. C. A. 5th 1937). The Supreme Court held: 

When respondent committed a federal crime while 
on parole, for which he was arrested, convicted, sen¬ 
tenced and imprisoned, not only was his parole violated, 
but service of his original sentence was interrupted and 
suspended. Thereafter, his imprisonment was attribu¬ 
table to his second sentence only, and his rights and 
status as to his first sentence were “analogous to those 
of an escaped convict.” Not only had he—by his own 
conduct—forfeited the privileges granted him by pa¬ 
role, but since he was no longer in either actual or 
constructive custody under his first sentence, service 
under the second sentence can not be credited to the 
first without doing violence to the plain intent and pur¬ 
pose of the statutes providing for a parole system. 
Zerbst v. Kidwell, supra, at 361. 

In the Jones case (at page 853), this Court held “It is im¬ 
material that the Parole Board did not serve the warrant as 
soon as it might, and did not give appellant a hearing at its 
next meeting after the warrant had been issued and appellant 
had been arrested on new charges, but did these things only on 
the expiration of the new sentences.” 

Appellant characterizes the Kidwell case, the Jones case and 
Anderson v. Corall, 263 U. S. 193 (1923) as the leading cases on 
the questions he raises (Br. 8). Appellant concedes (Br. 12) 
that, substantially, the Jones case and the instant case are on all 
fours factually and that in the former the Court held “the Kid¬ 
well rule should be applied.” However, the Kidwell case, it 
is urged, is to be distinguished from the instant case on its 
“facts,” and the Jones case also “should not be controlling” be¬ 
cause “the distinction was not argued to this Court in that 
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case” (Br. 6, 12). The appellant outlines the claimed dis¬ 
tinction as follows: The “decisive difference between the Gorall 
and Kidwell cases and the appellant’s case” is that he “was re¬ 
turned to the institution from which he was paroled and super¬ 
vised by the same Parole Board.” “It is upon this basic and 
fundamental difference that appellant bottoms his case.” 

Before examining whether the Kidwell case and the instant 
case are so distinguishable, it is observed that the appellant, 
in effect, would have the statutory power of the local Parole 
Board to revoke parole after release on a second sentence lim¬ 
ited to situations like that in the Corall case, i. e., where a parole 
violator’s rights were most strongly “analogous to those of an 
escaped convict.” Corall was a Federal parolee who was com¬ 
mitted to a state institution for a state offense while on parole. 
The Supreme Court held “Corall’s violation of the parole. 

* * * interrupted his service under the sentence here in 
question, and was in legal effect on the same plane as an escape. 

* * *” Id. at 196. Corall’s second crime w’as very similar 
to an escape. It not only interrupted service of his first sen¬ 
tence but placed him in a state institution where the Federal 
warden’s warrant could only be used as a detainer. 

At the time of the Corall case, each Federal penitentiary had 
its own parole board, of which the warden was a member. 
Only the particular warden could authorize issuance of a parole 
violation warrant. The law provided that the parole viola¬ 
tion warrant be executed by “taking” a parole violator and “re¬ 
turning him” to the institution from which he was paroled. 0 

Kicfwell was a Federal parole violator, committed under a 
second Federal sentence to a different Federal prison than the 
one from which paroled, and against whom the Federal Parole 
Board lodged its warrant as a detainer. 

At the time of the Kidwell case a “single (Federal) Board of 
Parole” had been created. 10 Also, it “was immaterial whether 
appellees were * * * paroled from (Federal) prisons 

other than” the Federal prison to which committed under sec¬ 
ond sentences. “The various prisons are but units of a single 
system under the control of the Attorney General and he is 

• Act of June 25, 1910, 36 Stat. S20. 

” Act of May 13, 1930, 46 Stat. 272, 18 U. S. C. (1040) ■§ 723a. 
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authorized to transfer any prisoner from one institution to 
another. * * *” See Zerbst v. Kidwell, 92 F. 2d 757, 758 
(majority opinion). 

Thus, the decision of the Supreme Court in the Kidwell 
case shifted emphasis from the existence of facts strongly ap¬ 
proximating escape, to the source of the second commitment, 
i. e. whether by virtue of a second sentence or under a parole 
warrant. If the former, the Supreme Court found the Fed¬ 
eral statutes, similar in wording to the D. C. statutes, to intend 
granting a discretionary power in the Parole Board to order 
that a parole violator “be taken into custody after completion 
of the second sentence"’ which interrupted service of the first. 
Id. at 361. In ascertaining the intent of the Congress, the 
Supreme Court took cognizance of the strong public policy 
underlying this grant of discretion. Id. at 362-363. 

At the time of the Jones case and the instant case, a local 
Board of Indeterminate Sentence and Parole (now the D. C. 
Parole Board) had been created. 11 At the time when the 
appellant herein was paroled, the law provided a D. C. prisoner 
might be returned to any Federal “penal or correctional insti¬ 
tution as may be designated by the Attorney General * * 

If not returned to a D. C. institution, the Federal Parole Board 
was given the same powers over the prisoner as possessed by the 
local Parole Board. 13 

Appellant urges that the “important” distinguishing fact, 
overlooked in the Jones case, “is that the prisoner, from May 
13, 1937, to August 9, 1941, was in the actual custody of the 
warden of the Lorton Prison and under.the supervision of 
the local Parole Board. On February 3, 1943, he was again 
placed in the actual custody of the warden of the Lorton prison 
and under the supervision of the local Parole Board and has 
remained so up to this moment.” (Appellant’s Br. 11.) 

It is submitted that the suggested distinction has no basis 
in any substantial difference of law or fact. In the Kidwell case 
. the prisoner (1) was under the supervision of a “single” Fed¬ 
eral Parole Board under his first and second sentences; (2) 

”24 D. C. Code (1040) §201. 

u Id. at §205. 

u /d. at §§206, 209. 
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was committed for his second crime to one unit of a single 
Federal prison system (and was in both instances in the custody 
of the Attorney General). The fact that parole was from one 
Federal prison, and the second sentence to another, though 
presented to the Supreme Court in the Circuit Court opinion, 
was not considered worthy of mention. The Supreme Court 
refers merely to the fact that “Respondents were paroled before 
completing sentences in federal prisons.” Id. at 359. The 
headnote phrases the decision thus: “A prisoner sentenced to 
a federal penal institution for an offense committed while he 
was on parole from such an institution may be required by the 
Parole Board to serve the unexpired portion of his sentence after 
die expiration of his second sentence.” (Id. at 359, emphasis 
supplied.) 

Even if such a distinction existed, it is too tenuous in view of 
the diverse administration of Federal and District parole laws 
it would entail. 

II 

The Kidwell case is not distinguishable on policy grounds 

Appellant urges that “the policy considerations announced by 
the Supreme Court” in the Kidwell and Corall cases “are, in 
the present case, totally inapplicable” (Br. 14). He sets forth 
(Br. 14, 16) the following excerpts from the Kidwell case as 
two expressions which he attempts to show are “totally inap¬ 
plicable”: (1) “It is not reasonable to assume that Congress 
intended . . . that the misconduct of a parole violator could 
result in reducing the time during which the Board has control 
over him to a period less than his original sentence.” (2) “Un¬ 
less a parole violator can be required to serve some time in 
prison in addition to that imposed for an offense committed 
while on parole, he not only escapes punishment for the unex¬ 
pired portion of his original sentences, but the disciplinary 
power of the Board will be practically nullified.”' Id. at 363. 

The first quotation is inapplicable, it is claimed, because the 
“control of the Board over .the appellant was not for a period 
less than the original sentence.” 

Appellant reaches this conclusion from the premise that the 
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D. C. Parole Board “had control over him all the tame he was 
in prison.” (Br. 14.) 

Even if it could be conceded that the Board had such con¬ 
trol prior to the expiration of the minimum term of the second 
sentence, the conclusion does not follow from the premise. The 
D. C. Parole Board had the power to parole appellant under 
his second sentence (just as the Federal Parole Board could 
have paroled Kidwell under his). The question here (as it 
was before the Supreme Court in the leading case) is the 
extent of “the time during which the Board has control * * *” 
Id. at 363. The decision makes clear that in using the phrase 
“a period less than his original sentence” the Court meant 
a time less than the duration of the original sentence, as 
“interrupted by parole violation” and service of the second 
sentence. Id. at 363, 362. 

To reach his conclusion appellant must beg the question by 
failing to use the phrase “a period less than his original sen¬ 
tence” in the same sense it was used by the Supreme Court. 

The second quotation is claimed to be inapplicable because 
the “appellant did not escape punishment nor was the discipli¬ 
nary power of the Board nullified.” (Br. 16.) Appellant 
characterizes the expression of policy by the Supreme Court in 
this regard as “of dubious value when analyzed with regard to 
practical aspects of the policy of the local Parole Board.” 
(Br. 17.) 

Counsel for appellant urges for consideration information 
supplied him by a member of the local Board of Parole that 
paroles on second sentences are “rare ”; that the member knows 
of “probably not more than five” such instances. From this 
the Parole Board member infers the existence of an “unswerv¬ 
ing policy of the Board to deny applications filed” by parole 
violators serving second sentences (Br. 17). The appellant 
concludes that “practical effect is that the prisoner is punished 
in that he is refused a chance for parole.under the second 
sentence.” (Br. 18.) Therefore, the disciplinary power of 
the Board is not “practically nullified.” 

That the D. C. Parole Board had the power to admit the 
appellant to parole after the expiration of the minimum second 


/ 
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sentence is admitted by the appellant. It was the statutory 
duty of the Board to receive “reports of the prisoner s work and 
conduct”, etc., so if called for in the exercise of its discretion 
it might determine that “there is a reasonable probability that 
such a prisoner will remain at liberty without violating the 
law * * *” (24D.C. Code (1940) § 204). 

Commission of crime leading to a second conviction while on 

I 

parole is perhaps the ultimate parole violation. The existence 
of that fact alone might in most cases justify denial of applica¬ 
tions filed by parole violators serving second sentences, as a 
release must not be “incompatible with the welfare of society.” 
Ibid. 

The question of the existence of an “unswerving policy” 
would only be admissible where, on an appropriate record, and 
in an appropriate action, a petitioner made claim to member- 
skip in a class of prisoners as to which the Parole Board refuses 
to exercise discretion. It is submitted that the quoted expres¬ 
sion of “policy” by the Supreme Court was found by that Court 
to underlie specific legislation. It was used by the Court, in 
the course of construing parole statutes, to ascertain the intent 
of Congress. Such a declaration is not to be independently 
weighed and contrasted on this record with what is claimed to 
be the policy of a board created by such legislation. 

CONCLUSION 

- As appellant’s contention is foreclosed by the decisions of 
the Supreme Court and this Court, it is respectfully submitted 
that the judgment below should be affirmed. 

George Morris Fay, 

United States Attorney. 

John D. Lane 

Assistant United States Attorney. 
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1 In the District Court of the United States in and 
for the District of Columbia 

Received July 29, 1947, Charles E. Stewart, Clerk. 

Habeas Corpus No. 3251 

Kenneth A. Washington, petitioner 

vs. 

Donald Clemmer, Director of Department of Corrections 
for the District of Columbia, et al. and Board of Inde¬ 
terminate Sentence and Parole for the District of 
Columbia, respondents. 

Petition for writ of habeas corpus 

Comes now, before this Honorable Court, the petitioner, 
Kenneth A. Washington, who deposes and says that he is being 
illegally held a prisoner in the D. C. Reformatory, Lorton, Vir¬ 
ginia, within the lawful jurisdiction of this Honorable Court, by 
the first named respondent, Donald Clemmer, on order of the 
second named respondent, the Board of Indeterminate Sentence 
and Parole for the District of Columbia, in violation of the 
Fifth Amendment of the Federal Constitution. 

The petitioner states as follows: 

Petitioner was convicted of Housebreaking and Larceny in 
May, 1937, and on May 13th, 1937, was sentenced to a term of 
from Four (4) years to Eight (8) years. He served until 
August 9th, 1941, when he was released on parole. After hav¬ 
ing been on parole until about September loth, 1942, petitioner 
was arrested by the police on a charge of robbery and after 
being held in jail until February, 1943, was again sentenced on 
February 3rd, 1943 to a term of from One (1) year to Four (4) 
years. 

In the face of the above, the parole granted in August, 1941, 
was not revoked until March 11th, 1946. On the second sen¬ 
tence of One to Four years, which began on February 3rd, 1943, 

07) 
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your petitioner served Three years and Twenty-nine Days and 
was released Conditionally, having earned an allowance of 
Eleven months and One day Good Conduct Time. Upon dis¬ 
charge from this second sentence on March 11th, 1946, your 
petitioner was forced to start service on the balance of time 
claimed to be due on the first sentence of Four to Eight years. 

It is now the contention of your petitioner that he could not 
be legally held on the said first term for more than Two Hundred 
and Twenty-eight (22S) Days and that he was entitled to re- 
leaise from further imprisonment on October 9th, 1946. This 
would clear up the obligation on the first sentence of Four 
to Eight years. Your petitioner further contends: 

That from the time of sentence on May 13th, 1937 until his 
second arrest on or about September loth, 1942, he was con¬ 
stantly serving time, whether in prison or on parole. Under 
provisions of Section 4 of the Act of Congress S-1155, approved 
July 15, 1932, your petitioner quotes as follows: 

“find to remain, while on parole, in the legal custody and under 
the control of the Superintendent of the institution from which 
the prisoner may have been paroled, until the expiration of the 
term or terms specified in his sentence, less such good 
2 time allowance as is, or may hereinafter be provided by 
law.” 

(Petitioner calls particular attention to the fact that 
on the second sentence of one to four years, he was discharged 
or at the end of three years and twenty-nine days, having 
been allowed good time of eleven months and one day or 331 
days for good conduct or in excess of eight days per month 
served.) 

Such total time so served from May 13th, 1937, until his sec¬ 
ond conviction and sentence on February 3rd. 1943, consti¬ 
tuted a total of Sixty-eight months and Twenty Days and 
your petitioner was entitled to Eight days Good Conduct Time 
for each and every month served until second conviction or a 
total of Eight times Sixty-eight or Five Hundred and Sixty- 
four Days plus Forty-eight days of Industrial Good time, 
earned for serving in the Industrial Establishment at the prison. \ 
This comprises a total of Sixty-eight months and Twenty Days 
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served plus Five Hundred and Sixty-four Days Good Con¬ 
duct Time plus Forty-eight Days Industrial Good Time or a 
Grand Total of Five Hundred and Ninety-two days Reduction. 
Therefore he was entitled to credit of time served on the first 
sentence prior to the time of second sentence amounting to 
Eighty-eight months and Twelve Days which subtracted from 
the maximum of Ninety-six months left a balance of time to 
be served after discharge from second sentence of. only Two 
Hundred and twenty-eight days. In that petitioner was dis¬ 
charged from service of second sentence on March 11, 1946, 
he was entitled to his release from imprisonment on October 
9, 1946. 

Petitioner was convicted and sentenced under the Act No. 
287-72 Congress S-1155, approved July 15, 1932, an Act to 
establish a Board of Indeterminate Sentence and Parole for 
the District of Columbia, and to determine its functions and 
for other purposes. From Section 4 of this Act, your petitioner 
quotes as Follows: 

“—said Board of Indeterminate Sentence and Parole, may, in 
its discretion, authorize the release of such prisoner on parole, 
and he shall be allowed to go on parole, outside of said prison, 
and in the discretion of the Board to return to his home upon 
such terms and conditions, including personal reports from 
said paroled prisoner, as said Board of Indeterminate Sentence 
and Parole shall prescribe, and to remain while on parole, in the 
legal custody and under the control of the Superintendent of 
the Institution from which the prisoner may have been paroled, 
until the expiration of the maximum of the term or terms 
specified in his sentence, less such good time allowance as is, 
or may be hereinafter be provided by law.” [Italics supplied.] 

Petitioner contends that, under the above Act of Congress, 
that while on parole, he was in the legal custody and under the 
control of the Superintendent, until the maximum of his term, 
less allowance for good conduct, as is provided under the above 
act. 

Petitioner especially calls the attention of the Court to the 
fact that his first sentence was under the provisions of the Parole 
Bill of 1932 and so far as the first sentence is concerned peti- 
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tioner cannot be legally deprived by later legislation by Con¬ 
gress of any right or emoluments accruing to him under the 
former Act. 

1. Wherefore; the petitioner prays that a writ of habeas 
corpus issue forthwith, directed to the respondent, Donald 
Clemmer, Director of Department of Corrections for the Dis¬ 
trict of Columbia, Municipal Building, Washington, 

3 D. C., commanding him to produce the body of peti¬ 
tioner before the United States District Court for the 

District of Columbia, on a day certain and specified, then and 
there to inquire into the detention and to receive and to do what 
the said Court shall order concerning the detention and re¬ 
straint of your petitioner and that petitioner be ordered dis¬ 
charged from the detention and imprisonment, if the fact so 
warrant. 

2. That the petitioner be allowed to amend his petition on 
any terms said Court or any justice may impose, if it appears 
that such amendments be necessary. 

3. For such relief as this Court may deem just and proper. 

Kenneth C. Washington, 

Petitioner. 

Subscribed and sworn to before me, a Notary Public, this 
25th day of July, 1947. 

4 In the District Court of the United States 

for the District of Columbia 

Hied Aug. 14, 1947, Charles E. Stewart, Clerk. 


Petition oj Kenneth A. Washington 


1937 
May 13 


25 


59402 Housebreaking and Larceny, 2 to 3 years on each count, 

Gordon, J. 

59403 Housebreaking and Larceny, 2 to 3 years on first count, 

1 year on second count, to run concurrently with 59402, 
Gordon, J. 

59723 Housebreaking, 2 to 5 years, to run after 59402-3, Letts, J. 

59724 Housebreaking, 2 to 5 years, to run concurrently with 

59723, Letts, J. 

59725 Same. 

59726 Housebreaking and Larceny, 2 to 5 years on each count, 

to run concurrently with 59723. 
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1937 


May 13 

59727 


59732 


59733 


59734 


59735 


59736 


59737 

1943 


Feb. 3 

70533 

Mar. 19 

71331 


71332 


71333 

m 7 


July 30 


July 31 



Aug. 13 


to 59731. Same. 

Housebreaking and Larceny, 2 to 5 years on first count, 
1 year on second count, to run concurrently with 59723. 

Same. 

Same. 

Same. 

Same. 

Same. 

Robbery, 1 to 4 years, Laws, C. J. 

Forgery and Uttering, 3 mos. to 1 year, $10.00 fine, Ad¬ 
kins, J., to run concurrently with 705S3. 

Same—after 71331- 

Same—after 71332. 

Submitted is petition for writ of habeas corpus. 

Leave to file without prepayment of costs granted—Peti¬ 
tion denied. Curran, J. H. C. 3251. 

Submitted is Notice of Appeal and designation of record 
in H. C. 3251. 


Leave to proceed on appeal without cost is granted. Curran, J. Aug. 
14, 1947. 


o. s. •ov»mirr ftimio omesi vmi 



